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JUDGE HILLYER ON CRIMINAL PROCEDURE. 

are clear, when they convict a prisoner have the power to add to the verdict the 
words 'without delay,' and let that end it unless on motion made verbally and 
at once before the same judge who tried the case, as is done in the federal courts, 
he grants a new trial. 

"Let the jury have power to fix the time of execution not less than one or 
more than twenty days in all cases of the classes last above stated, and unless 
the judge in his discretion grants a supersedeas pending a writ of error. 

"The executions should be public or private, in the discretion of the jury, and 
if the verdict be silent on this point, then in the discretion of the judge who tried 
the case. 

"Simplify and shorten all motions for new trials and allow only one motion 
in any case, and let it be provided that no reversal shall be had or new trial 
ordered in any criminal case, even by the Supreme Court, and no such verdict 
set aside, on any mere formal error or technicality not seriously affecting the 
guilt or innocence of the accused and so that, if in the judgment of the reviewing 
court the verdict is right under the facts, it shall be upheld and allowed to 
stand, no matter what errors or irregularities in other respects may have crept 
into the proceeding. 

"What is above written is with a great faith, but in no spirit of self-asser- 
tion. Innocent and good people are suffering terrible martyrdom as matters 
now stand. The business man, or the working man, or the professional man, 
or the farmer, scarcely dares leave his wife or his daughter at home. Cupidity, 
anger or jealousy cause assassinations and murders. There is nothing sacred, 
and nobody safe from the despotism and cruelty of crime. The law ought to pro- 
tect the innocent and the good, but it does not. If anarchy is not already here, 
we are very near it. 

"Defects in the law of criminal procedure call loudly for amendment. The 
martyr, John Wycliffe, used to cry out, 'Lord, give the king of England light.' 
And so let us hope that all good men everywhere may now say, 'Lord, give the 
legislature light.' " J. W. G. 

Proposed Practice Act for Illinois.— Hiram T. Gilbert, Esq., of the Chi- 
cago bar, author of the present Municipal Court Act of that city, has prepared a 
revision of the draft of his practice act which was before the Illinois legislature 
two years ago, and the revised draft is to be resubmitted to the legislature at its 
next session. The proposed act is very comprehensive in scope, embracing as it 
does over 2,000 sections and more than 1,300 pages of printed matter. In gen- 
eral, it represents, according to the author, an attempt to provide a more simple 
system of judicial procedure and the introduction into court practice of modern 
business methods, such as characterize the procedure of the Chicago Municipal 
Court, and which have produced such excellent results. The practice act proposed 
by Mr. Gilbert rests mainly on the principle that all unnecessary verbiage, intric- 
acy, formalism, and repetition should be eliminated, that the judicial organization 
should be simplified, that the keeping of useless records should be done away 
with, and, that in general, more modern businesslike methods of procedure should 
be substituted for the cumbersome system which now prevails in Illinois. The 
project in general certainly commends itself to intelligent laymen, though the 
bar is, of course, divided upon its merits. 

Two years ago in an address before the State Bar Association of Illinois 
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JUDGE GILBERT'S PRACTICE ACT. 

Mr. Gilbert dwelt upon the evils of the existing procedure in this state and twitted 
the lawyers with clinging to antiquated methods when all the other professions 
had progressed by leaps and bounds. In the course of his remarks he asked: 

"Why should not we do as these other men of affairs do? Why not follow 
the example of our brethren who practice medicine and surgery? Time was when 
they were as much ridiculed and despised as we are now. But finally the light 
of reason began to break in. When a new method of treating a disease or per- 
forming an operation was proposed they did not cry out, 'For heaven's sake don't 
change the practice, for we don't want to learn our business over again.' 

"They have become diligent in the invention and discovery of methods which 
go to make good health and prevent disease. They seem to have no apprehension 
that by advancing the general health of the community they are injuring their 
own business. They are charitable to the poor and unfortunate. They re- 
fuse no one necessary medical or 'surgical treatment, no matter what his or her 
financial circumstances may be. They aid in the maintenance of hospitals where 
poor persons are given the most skillful medical and surgical treatment free of 
charge. 

"What have the lawyers of Illinois done within the ninety years which have 
elapsed since the organization of the state government, for the improvement of 
the administration of justice? What have they done to advance the interests of 
litigants, to secure justice to poor persons, to expedite the transaction of business, 
to simplify methods of procedure, or to aid in the proper and prompt enforce- 
ment of the criminal laws? Practically nothing." 

The changes which it is proposed to make in the existing practice are both 
numerous and radical, as Mr. Gilbert readily admits. "While they consist in part 
of the elimination of unnecessary forms, and the addition of remedies for case* 
for which none is now furnished, they are," he says, "in the main, directed to 
requiring the business of the courts fo be managed with a reasonable regard to 
those rules which guide individuals in the management of private enterprises and 
without the observance of which those enterprises could not be conducted suc- 
cessfully. Their purpose is to lessen the expenses and annoyances to which both 
litigants and lawyers are subjected when conducting causes in the courts, and to 
put an end to many existing rules of practice which the courts themselves have 
adopted, and which ate either unnecessary and unbusinesslike or so unjust in 
their operation as to have brought well-merited reproach upon our administration 
of justice." 

First of all, he lays down the proposition that all courts of record should be 
open always for the transaction of business. 

"The absence of the judges of the Supreme Court from the seat of govern- 
ment, excepting during comparatively short periods," says Mr. Gilbert, "is an evil 
which is productive of great injustice because of the delay it occasions litigants. 
To the prompt and proper transaction of the business of this court it is just as 
necessary that the judges should be always in attendance, or at least always 
accessible for the purpose of hearing and disposing of causes, as it is that,, for 
the prompt and proper transaction of their official business, the governor of the 
state, the attorney-general, the secretary of state, the auditor and the treasurer 
should remain during the entire year at the seat of government, or, if temporarily 
absent from the seat of government, should either be accessible to those having 
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JUDGE GILBERT'S PRACTICE ACT. 

business with them or should leave other officers in their places with whom the 
business can be transacted. It can be alleged with the utmost confidence that the 
members of the bar of this state are practically unanimous in the opinion that the 
judges of the Supreme Court should be in attendance at the seat of government 
throughout the entire year, excepting July and August, and short vacations at 
other times, and that provision should be made whereby the court can be con- 
vened at any time for the hearing of a cause, the speedy determination of which is 
of great public importance." 

"We have terms of court," he goes on to say, "not because there is any occa- 
sion for them but because English courts had them centuries ago and have contin- 
ued to have them since. Files and records of the courts are kept in substantially the 
same manner in which they were kept ninety years ago. The present method is 
cumbersome and expensive and involves the use of twenty words where one 
would answer the purpose much better. The stenographic and typewriting work 
connected with our courts should be provided for in the same manner as any 
well-managed business enterprise provides for stenographic and typewriting serv- 
ice. Many defendants are too poor to pay stenographer's fees while the public 
prosecutor is furnished by the state with ample stenographic service — a fact which 
often gives the prosecution a distinct advantage over the defndant." Such a 
condition of affairs is disgraceful, he argues, and should not be permitted. In 
this respect both parties ought to be placed on an equal footing. 

Another evil of which Mr. Gilbert complains is the "multiplication of law 
books, and especially of reports of judicial decisions" — an evil which has come to 
be an enormous burden upon both the bench and the bar. There are nearly 500 
judges in the United States who make it their business to write essays in the 
form of judicial opinions, all of which are published in book form and must be 
purchased and read by the lawyer. 

"Instead of being aids, as they may have been in early times, in the due ad- 
ministration of justice, these judicial opinions have become a source of confusion, 
delay and uncertainty. Lawyers now very seldom argue questions by the applica- 
tion of elementary principles, but, as a rule, they place their reliance wholly upon 
opinions rendered by judges which are published in the books of reports, and 
judges, instead of applying reason, common sense and elementary principles to 
cases argued before them, are accustomed to demand of lawyers that they pro- 
duce authority, in the form of judicial opinions, in support of the arguments they 
advance. Every volume of Illinois reports and Appellate Court reports is filled 
with repetitions of well-established rules, either of substantive law or of proce- 
dure and practice, applied to facts not substantially different from those involved 
in previous opinions. Many opinions contain copious quotations fiom previous 
opinions. They also frequently contain discussions of questions of fact which are 
of no importance excepting for the enlightenment of the parties in the particular 
cases. All these are published and must be purchased by the profession. Such a 
method of transacting business, if adopted by any private business firm or cor- 
poration, would inevitably lead to bankruptcy. There is no reason why it should 
be longer tolerated by the legal profession. There should be a limitation placed 
upon the publication of opinions and there should also be a condensation, in con- 
venient form, of opinions heretofore published so far as they may now apply in 
the decision of cases. 

"In 1875 the opinions of the Supreme Court in cases in which opinions had 
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JUDGE GILBERT'S PRACTICE ACT. 

been filed down to that time were only sufficient to fill seventy-two volumes of the 
Illinois reports. The Appellate courts were not then in existence and hence there 
were no Appellate Court reports. In 1910 we have two hundred and forty-six 
volumes of Illinois reports and one hundred and sixty volumes of Appellate Court 
reports, or in all over founr hundred volumes of reports, being an increase of over 
three hundred and thirty volumes in thirty-five years. At present these reports 
are being published at the rate of about fourteen volumes per annum." In the 
interest of the public, as well as the profession, he concludes, a limitation ought 
to be placed on the output of these reports. 

There ought, however, to be a good book explanatory of the practice in the 
courts of the state and this should be in the hands of every lawyer. "Such a book 
on practice," Mr. Gilbert says, "if prepared by a competent member of the bar 
and published with the approval of the judges of the Supreme Court and placed 
in the hands of every practicing lawyer, would not only tend to post the bench and 
bar with respect to those matteFS of practice which remain undisturbed in the 
proposed court act, but would also expedite very greatly the settlement of those 
questions which invariably arise when any change in the practice is made. In 
England there is published each year a book in two volumes entitled "The Annual 
Practice," which contains the Judicature Act of 1873, the amendments thereto, a 
number of other acts of parliament, the rules regulating the practice of the 
Supreme Court, a multitude of forms and notes explanatory of the rules and 
with references to adjudged cases. Neither the English judge nor the English 
lawyer is forced, as we are, to arm himself with an encyclopedia of pleading and 
practice, a large number of text-books and several thousand volumes of reports 
in order to prepare himself for the determination or discussion of mere matters 
of practice. 

"There ought," he thinks, "to be an attorneys' association in each circuit in 
the state, whose membership should not be limited to any particular portion of the 
members of the bar, but should include every practicing lawyer. Any attorney at 
law who is fit to practice law is equally fit to be a member of such an attorneys' 
association and to take part in the accomplishment of the purposes thereof. These 
associations should have power to institute proceedings to disbar attorneys and to 
present and prosecute complaints for the remedying of abuses in the administra- 
tion of justice, and should have a voice in determining what rules of practice, other 
than those provided by statute, shall prevail in the respective courts. Under ex- 
isting law, judges, whether of the Supreme Court or of the inferior courts, are 
not required, before adopting rules, to consult the wishes of the bar or to accept 
and consider such suggestions as members of the bar may deem it proper to make. 
If a member of the bar should make any suggestions with respect to any rule of 
practice, he would do so at the risk of being snubbed and told to mind his own 
business. In this respect the lawyers of Illinois Occupy a different position from 
those in England. There, the judges of the High Court, before putting in force 
rules of practice, excepting in cases of emergency where delay would be incon- 
venient, are obliged to publish their rules and receive suggestions from those 
who may feel inclined to make them, and, besides this, they are required to report 
the rules they have adopted to the Parliament for such action as the Parliament 
may see fit to take." 

The standard of qualification for admission to the bar ought, he says, to be 
raised so that hereafter at least four years' study shall be required and there 
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JUDGE GILBERT'S PRACTICE ACT. 

ought to be an annual license fee of $25 required for every attorney, of which $5 
should be devoted principally to meeting the expense of typewriting and stenogra- 
phy and the rest to go toward the cost of publishing court reports. 

The proposed act abolishes the grand jury in all cases and substitutes therefor 
a board of criminal investigation with power to make inquiries and recommend 
prosecutions but not to find indictments. The principal objections to the grand 
jury are stated as follows : 

"They find indictments when they ought not to find them and sometimes re- 
fuse to find indictments when they ought to find them. Persons are sometimes 
willing and disposed to go secretly before a grand jury and secure an indictment 
unjustly when they would not dare to openly make a complaint before an exam- 
ining court. Furthermore, considerable time often elapses between the commit- 
ment of a crime and the assembling of a grand jury and thereby the investigation 
into such crime may be greatly delayed. In some counties of this state there are 
but two terms of Circuit Court each year. As no one can be put upon his trial 
for felony without an indictment by a grand jury, a person arrested for such an 
offense after the close of a term of the Circuit Court, although willing to plead 
guilty, may be compelled to lie in jail for nearly six months, and the county may 
be put to the expense of feeding him during that time, before an indictment can 
be found. This should not be so. Whenever it is practicable a person arrested 
for a felony, who wishes to plead guilty and be sentenced, should have the oppor- 
tunity speedily afforded him for that purpose. Again, grand juries in small 
counties are oftentimes a neediest expense. They have little or nothing to do. 
In a large number of the counties of this state, possibly in a majority of them,- 
if persons committing felonies could be prosecuted without an indictment by a 
grand jury, there would be no occasion for their ever calling one. In those 
counties the grand jury is unnecessary. 

"Every defendant in a criminal action for felony should have the same facil- 
ities for his defense that the state's attorney has for his prosecution. If the state's 
attorney has a stenographic report of the evidence, the defendant should have 
the same and should have it without charge, except that, upon his conviction, it 
may be taxed against him as part of the costs of the action. 

"A poor person on trial for a criminal offense should likewise be properly 
defended. If he cannot employ and pay a competent lawyer, a competent lawyer 
should be employed for him and should be fairly and decently paid by the state 
for his services. A criminal trial should be an impartial investigation for the pur- 
pose of ascertaining the truth and the state should be as anxious to develop 
every feature favorable to a defendant as it should be to develop every feature 
unfavorable to him. 

"There is another abuse of the grossest character which ought to be remedied 
in the administration of the criminal law. That abuse consists in the unrestrained 
publication by newspapers of matters pertaining to a pending case which are 
prejudicial either to the public or to the defendant, as a rule to the defendant, re- 
porting everything said and done about the case, inflaming the public mind against 
the defendant, rendering it difficult, if not impossible, to secure the impaneling 
of a fair and impartial jury, or at least greatly adding to the expense to which the 
county is put in the matter of obtaining a jury. The gentlemen of the press are 
loud in their complaints about the time consumed in obtaining a jury in a criminal 
action and yet they, more than any other portion of the community, are to blame 
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THE CHICAGO MUNICIPAL COURT. 

that this is so. Again, it almost invariably happens, especially in a large city like 
Chicago, that the conviction of a defendant in a criminal case is immediately, and 
before the argument of a motion for a new trial, followed by editorials in the 
leading newspapers lauding the jury and commending the verdict as just. This is 
all wrong and it should not be tolerated. The law should absolutely prohibit the 
publication of anything in relation to a criminal case from the time of its com- 
mencement by the filing of a complaint until its ending by the entry of the final 
judgment, excepting a verbatim, or otherwise substantially correct, report of the 
proceedings in court without expressions of opinion, by way of comment, head- 
lines, or otherwise, and this provision of law should be enforced strictly." 

The defects in our appellate procedure, says Mr. Gilbert, are very numerous 
and the system is in need of radical reformation. "Our appellate tribunals should 
no longer be permitted to discuss and write opinions about mere moot questions 
which really have nothing to do with the merits of a controversy, but they should 
be required by law to look to the right and justice of every case, ascertain the 
truth and apply the law to the truth, without regard to what may have happened 
in the lower court. In other words, our appellate tribunals should not be organ- 
ized for the mere purpose of destroying and annuling judgments and decrees be- 
cause of errors therein, but should be authorized, in all cases where it is practi- 
cable, to construct in their places proper judgments and decrees." 

There is no provision in the synopsis of Mr. Gilbert's proposed code of 
procedure forbidding the Supreme or Appellate Court from reversing the 
judgments of the lower courts and granting new trials for misdirection of the 
jury, or the improper rejection or admission of evidence, or for errors of pleading 
or procedure, unless in the opinion of the court to .which application is made, 
after an examination of the entire cause, it should appear that the error has re- 
sulted in a miscarriage of justice. A provision embodying substantially this prin- 
ciple has recently been introduced into the procedure of a number of states, it 
is a part of the plan of Federal procedural reform, and is also found in the 
Chicago Municipal Court Act which was drawn by Mr. Gilbert. We are unable to 
see any reason why the Supreme and Appellate courts should be permitted to 
reverse the decisions of the Circuit courts upon technical errors which do not 
affect the merits of the case and yet forbidden to reverse those of the Munic- 
ipal Court for similar errors. We think any code of procedure which contains so 
many provisions of thorough-going reform as does Mr. Gilbert's bill ought by all 
means to prohibit reversals for technical errors which do not go to the merits of 
the issue. J. W. G. 

The Success of the Chicago Municipal Court. — The third annual 
report of the Municipal Court of Chicago, covering the year ending December 
6, 1909, is a record of a great court — and a demonstration of what' can be ac- 
complished by a court organized on business principles and administered ac- 
cording to rules of procedure that are in accord with common-sense and busi- 
ness methods. From a city in which crime went unpunished or was punished 
only after long delay Chicago has become a city in which crime is punished, 
with greater certainty and swiftness than any other city in the United States. 
During the past year a total of 126,861 civil and criminal cases were disposed 
of by the Municipal Court, leaving undisposed of 9,358 cases, which represents 
less than a month's work. Of the cases appealed only about one-tenth; of one 
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